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THE CONSTITUTIONAL COURT PARTIALLY UPHOLDS THE APPEAL 

LODGED BY THE REGIONAL GOVERNMENT OF CATALONIA 
AGAINST THE LOMCE [Organic Law for the improvement of the 

quality of education] 
           

                   The Constitutional Court, via a unanimous decision, has partially upheld the appeal 
on the grounds of unconstitutionality lodged by the Government of Catalonia against the Organic 
Law for the improvement of the quality of education [LOMCE] and has overturned a number of 
the challenged precepts deeming that they infringe upon regional competencies in relation to 
education. Amongst other aspects, the judgment holds that the system designed by the law to 
ensure that teaching is afforded in Spanish, sustained by public funding, fails to respect the 
division of competencies between the State and the Autonomous Region. More specifically, it 
refers to the capacity of the Ministry for Education, Culture and Sports, via the Higher Inspectorate 
for Education, to decide on the schooling of these pupils in private centres and on its financing. 
Magistrate Judge Fernando Valdés Dal-Ré served as rapporteur within the ruling. 
 

       The appellants focus their challenge on the exercise of the supervisory role carried 
out by the Higher Inspectorate for Education, taking the view that it infringes upon the 
competencies of the Autonomous Regions.  

 
       According to constitutional doctrine, the Higher Inspectorate “represents a State 

competence for supervision, but not a general and indeterminate control that implies the 
hierarchical dependency of the Autonomous Regions in relation to the State Administration”. Nor 
is it acceptable that, via the Higher Inspectorate, the State takes on competencies that correspond 
to the Autonomous Regions. Moreover, in accordance with the Court's most generic doctrine, the 
State may establish mechanisms for coordination or administrative control, intervention that will 
be understood to be constitutionally admissible providing that the measures passed by the State 
“can be included under a State competence for coordination and prove appropriate, necessary 
and proportionate, in the sense of being the alternative that is least restrictive to safeguard 
legitimate assets and bring about greater benefits within these assets than detriment to the 
independence of the Autonomous Regions”.  The configuration of mechanisms for “coordination 
or control” must always adhere to two requisites: it must be “sufficiently objectified or determined 
in regulations with legal status” (regulatory predetermination) and must be preceded by a prior 
injunction that enables the regional administration to correct its actions of its own accord. 

 
       In the view of the Court, the procedure outlined in the LOMCE exceeds the limits 

established by doctrine in relation to the Higher State Inspectorate, whilst also failing to adhere to 
the two requisites relating to administrative “control” . With regards to the intervention of the 
Higher Inspectorate, the judgment affirms that it occurs in a “direct” manner, wherein the State 
executes, “via subrogation”, a competence that corresponds to the Autonomous Regions.  

 
       In the view of the Court, the LOMCE also fails to adhere to the requisite of “regulatory 

predetermination” when it employs vague criteria such as “reasonable” or “appropriate” to 
establish at which point the State may take charge of the schooling of pupils in private centres, 
with the ensuing economic withholding in relation to the Autonomous Region, and when it can 



declare this obligation to have expired. “Administrative verification of the compliance or non-
compliance of the Autonomous Region, with the effects envisaged in the challenged regulation, 
cannot be constructed on the basis of what the Higher Inspectorate for Education deems to fall 
within the bounds of ‘reasonableness’ and ‘appropriateness’”. 

        
Furthermore, the judgment affirms, the regulation envisages State intervention without the 

option of a previous exchange of information with a view to achieving the always desirable 
resolution of differences through cooperation, and without a prior injunction: the Autonomous 
Region is only heard “in the context of proceedings that are already under way”. Therefore, it 
concludes, “the Autonomous Region is not afforded any channels to express its perspective as 
the Administration responsible for educational planning”, nor is it “afforded the opportunity” to 
rectify non-compliance through the exercise of its own competencies.  

 
       As a result, paragraphs 3, 4 and 5 of additional provision 38 4c) of the Law on 

Education (LOE) are declared unconstitutional and void in the manner in which they are worded 
in sole article 99 of the LOMCE, as is the case with the mechanism for their financing introduced 
in the Organic Law on the Financing of Autonomous Regions [LOFCA ].  
 
Below, a brief account of other important aspects of the judgment are provided: 
 

 The Court declares final provision 7 bis of the LOE (added by sole article 109 of the 
LOMCE) unconstitutional. This provision affirms that it falls to the Government to establish, 
via regulations, the fundaments of multilingual education (the provision of non-linguistic 
subjects in other languages) from the second stage of Primary Education (3-6 years of 
age) up until higher secondary education [Bachillerato], subsequent to consultation with 
the Autonomous Regions. The Court maintains that the law fails to specify the legal criteria 
covering the Government's competence to develop primary regulations. Nor can 
justification be found in the exceptional nature of multilingual education, indeed, quite the 
opposite is true, as it takes in practically all non-university teaching.    
 

 The Court affirms that the precepts that afford the Ministry for Education competence to 
regulate the final exams for Compulsory Secondary Education [ESO] and Higher 
Secondary Education are in accordance with the Constitution, the passing of such exams 
being a requisite for obtaining academic qualifications. This includes competence to 
establish assessment criteria and the characteristics of the exams in each examination 
period. This involves exercise of the State competence to regulate the “conditions for 
obtaining, issuing and recognising academic and professional qualifications (…)” (article 
149.1.30 of the Spanish Constitution).  
 

 The Court also endorses the challenged portion of the new configuration of the structure 
of subjects undertaken via the LOMCE. According to the appellants, the content design 
outlined in the State law restricts the capacity of Autonomous Regions to supplement core 
content, as this responsibility is now shared with teaching centres. The Court points out 
that, in accordance with consolidated doctrine, it falls to the State to set the so-called 
“minimum teaching requirements”, which the LOMCE refers to as “core curricular 
aspects”. Both prior and subsequent to the entry into force of the LOMCE, regional 
administrations were able to supplement the core curriculum with “specific subjects in 
keeping with their unique position within a State made up of Autonomous Regions”. The 
judgment concludes that the challenged regulation preserves regional competence and 
rejects the notion that this overlaps the competence of teaching centres. “Teaching 
centres may supplement the content of core subject blocks, whether compulsory or 
optional subjects, and may configure their syllabuses, but by so doing they are subject to 
both the regulation and limits established by the Education Administrations, which clearly 
includes the rules issued by the Autonomous Regions, and the syllabus planning 
established by each Education Administration”.  



 

 The judgment deems the State's ability to establish, via regulations, the admission criteria 
for the intermediate and higher stages of professional training where fewer places are 
offered than applications received, to be constitutional. The objective is to avoid arbitrary 
admission criteria and “regulatory collaboration is constitutionally admissible”. 

 
     Madrid, 20 February 2018 


